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Introduction

Purpose of
Handbook

Legislative History of
Criminal Harassment

Criminal harassment, which includes “stalking,” is a crime. While many crimes
are defined by conduct that results in a very clear outcome (for example,
murder), criminal harassment generally consists of repeated conduct that is
carried out over a period of time and that causes victims to reasonably fear
for their safety but does not necessarily result in physical injury. It may be a
precursor to subsequent violent acts.

1.1  Purpose of This Handbook

The purpose of this handbook is to provide police and Crown prosecutors
with guidelines for the investigation and prosecution of criminal harassment
cases and to promote an integrated criminal justice response to stalking. It is
intended to be a starting point for police and Crowns. Police and Crowns are
encouraged to adapt these guidelines to reflect the particular needs and
circumstances of each jurisdiction and each case.

The Handbook was developed by a working group of federal/provincial/
territorial criminal justice officials in consultation with criminal justice
professionals, and it was first published in 1999. These guidelines support a
commitment by Federal/Provincial/Territorial Ministers Responsible for Justice
to strengthen the criminal justice system’s response to criminal harassment.
The development of these guidelines was prompted by the findings and
recommendations of the 1996 Department of Justice Canada review of the
criminal harassment provisions in the Criminal Code.

1.2 Legislative History of Criminal Harassment

Criminal harassment is not new, but recognition of it as a distinct criminal
behaviour is recent. Before 1993, persons who engaged in stalking conduct
might have been charged with one or more of the following offences:
intimidation (section 423 of the Criminal Code); uttering threats

(section 264.1); mischief (section 430); indecent or harassing phone calls
(section 372); trespassing at night (section 177); and breach of recognizance
(section 811).

On August 1, 1993, the Criminal Code was amended to create the new
offence of criminal harassment. It was introduced as a specific response to
violence against women, particularly to domestic violence against women.
However, the offence is not restricted to domestic violence and applies equally
to all victims of criminal harassment.

The relevant sections of the Criminal Code have since been amended twice:
once, effective May 26, 1997, to make murder committed in the course of
criminally harassing the victim a first degree murder offence, irrespective of

A Handbook - Criminal Harassment n
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What do we Know
About Criminal
Harassment in
Canada?

whether it was planned and deliberate, and to make the commission of an
offence of criminal harassment in the face of a protective court order an
aggravating factor for sentencing purposes; and the second time, effective
July 23, 2002, to double the maximum sentence for the offence of criminal
harassment to 10 years’ imprisonment for an indictable offence.

1.3 What do we Know About Criminal Harassment
in Canada?

The most current Statistics Canada police and court data relating to criminal
harassment’ reveal the following facts for 2002.

e In total, 9,080 criminal harassment incidents were reported to a
sample of 123 police forces in Canada in 2002. This number accounts
for slightly over 4% of all violent incidents reported to those police
forces that year.

e Of those 9,080 incidents, 4 in 10 (45%) were cleared by charge and
the complainant declined to lay charges in 1in 6 (16%).

e Of the victims, 3 in 4 were female (76%).

e Female victims tended to be younger than male victims. Of the
female victims, 4 in 10 (42%) were under 30 years of age, compared
to 27% of male victims.

e Of the accused, 8 out of 10 were male (84%).

e Of the female victims, 1 in 3 (31%) was criminally harassed by a
current or former intimate partner; slightly fewer female victims
were harassed by an acquaintance or a friend (23% each).

e Of the male victims, 4 in 10 (39%) were criminally harassed by a
casual acquaintance, while only 13% were stalked by a current or
former intimate partner.

e Two thirds (66%) of all criminal harassment incidents occurred at
the victim’s home.

e Although victims almost always suffered emotional harm, physical
injury was recorded by the police in less than 2% of all cases.

From 1995 to 2001, the number of criminal harassment incidents reported to
a sample of 179 police respondents increased by 40%, from 3,030 incidents in
1995 to 4,252 incidents in 2001.2 Such an increase is not uncommon following
the introduction of a new law. It is difficult to assess, however, whether the

1 Aggregate Uniform Crime Reporting (UCR1) Survey and Revised Uniform Crime Reporting
(UCR2) Survey, Canadian Centre for Justice Statistics, 2002.

2 Revised Uniform Crime Reporting (UCR2) Survey, Trend Database, Canadian Centre for Justice
Statistics, 2001.
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Part 1: Introduction

rise is due to an increase in the number of criminal harassment incidents,
increased reporting by victims or a change in how police record such incidents.

1.4  Impact of Criminal Harassment on the Victim

The cumulative effect of harassing behaviour and actions causes victims to
experience intimidation, as well as psychological and emotional distress.

The psychological effect of stalking on victims can produce an intense and
prolonged fear. This fear usually includes an increasing fear of the escalation
of the frequency and nature of the conduct (for example, from non-violent
to life-threatening) and is accompanied by a feeling of loss of control over
the victim’s life.

Some common responses by victims to the trauma of being stalked include
the following:

e self-reproach;

e atendency to downplay the impact of the stalking;

e interpretation of the stalking as a “private matter”;

e asense of betrayal and stigma;

e anxiety and fear, due to the unpredictability of the stalker’s conduct;
e feelings of being helpless and unable to control their lives;

e lack of confidence in police, resulting in a failure to report;

e inaction, due to a lack of awareness that the conduct is criminal; and

e denial or embarrassment.

1.5 What do we Know About Stalkers in Canada?

Criminal harassment or “stalking,” as it is commonly called, is not a psychiatric
diagnosis. No single psychological profile exists for stalkers. Stalking and
harassing behaviour can take many forms. A popular portrayal of criminal
harassment is the stalking of a celebrity or public figure. In Canada, however,
it appears that the primary motivation for stalking another person relates
more to a desire to control a former partner.

Individuals who harass and stalk can possess one or more of a variety of
psychological difficulties, ranging from personality disorders to major mental
illnesses. Since the introduction of the first anti-stalking law in the United
States, there have been a number of attempts to create stalking typologies
from both the psychiatric and the law enforcement perspectives. Regardless of
the typology, however, most individuals who stalk are engaging in obsessional
behaviour. They are obsessional in the sense that they have persistent
thoughts and ideas regarding the victim. They do not necessarily fulfil the

Impact of Criminal
Harassment on the
Victim

What do we Know
About Stalkers
in Canada
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diagnostic criteria for any serious psychiatric disorder. However, many have
prior criminal, psychiatric and drug abuse histories that fall under Axis 1
diagnosis. The most common include alcohol dependency, mood disorders
and schizophrenia.

Although no typology is all-inclusive, the one developed by the Los Angeles
Police Department (LAPD) Threat Management Unit is used as a theoretical
framework in threat assessments by both the Behavioural Sciences Branch of
the Royal Canadian Mounted Police and the Behavioural Sciences Section of
the Ontario Provincial Police.? It proposes three types of stalking behaviour:
simple obsessional, love obsessional and erotomanic stalker.

Erotomania is a delusional disorder in which the central theme is that another
individual is in love with the stalker. The erotomanic stalker is convinced that
the object of their attention, usually someone of the opposite sex, fervently
loves them and would return the affection if it were not for some external
influence. The person about whom this conviction is held is usually of a higher
status than the stalker but is often not a celebrity. The victim could be their
supervisor at work, their child’s paediatrician, their church minister or the
police officer who stopped them for a traffic violation but did not charge
them. Sometimes it can be a complete stranger.

Love obsessional stalkers, on the other hand, can be obsessed in their love
without possessing the belief that the victim loves them.? Very often, the
love obsessional stalker suffers from a major psychiatric illness, such as
schizophrenia or mania, and wants to “win” the love of their victim.

The simple obsessional stalker is similar to what has been described, in other
typologies, as the intimate partner stalker. Most of these stalkers have been
in some form of relationship with the victim. The contact may have been
minimal, such as a blind date, but more commonly it is a prolonged dating
relationship, common-law union or marriage. The perpetrator refuses to
recognize that the relationship with the other person is over and the
prevailing attitude is “If | can’t have her (or him), then no one else will.” The
stalker mounts a campaign of harassment, intimidation and psychological
terror. The motivation for the harassment and stalking varies from revenge
to the false belief that they can convince or coerce the victim back into the
relationship.

Most simple obsessional stalkers are not mentally ill. Many have longstanding
personality disorders. Department of Justice Canada research found that of
601 cases examined, 91% of the accused were male and 88% of the victims

3 M.A. Zona, K.S. Sharma, & J. Lane, “A Comparative Study of Erotomanic and Obsessional
Subjects in a Forensic Sample” 38:4 (July 1993) Journal of Forensic Sciences 894-903.

4 Ibid.

5 R. Gill, & J. Brockman, A Review of Section 264 (Criminal Harassment) of the Criminal Code —
Department of Justice Canada Working Document 1996-7e (October 1996) unedited.
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were female.> Analysis of the accused-victim relationship showed that a large
proportion of female victims were stalked by an ex-husband or ex-boyfriend.®
In many respects, intimate partner stalking is an extension of domestic
violence and relates to a desire to control a former partner.

A consultant criminologist with the Federal Bureau of Investigation has
developed what he regards as a preliminary typology of stalkers. It resolves
some of the deficiencies of the above-noted LAPD typology but has not
been subjected to the same empirical examination. It is intended to be
developmental and heuristic, recognizing that the danger of typologies lies
primarily in the likelihood that they may be viewed as an absolute
classification schema.”

This preliminary typology proposes seven types of stalkers: the random target
stalker; celebrity stalker; single-issue stalker; casual acquaintance stalker;
co-worker stalker; intimate partner stalker; and domestic violence stalker.
The intimate partner and domestic violence stalkers are the most similar to
the simple obsessional stalker.

Another recognized but not well-studied group of stalkers stalk as a
component of their paraphilic (sexually deviant) focus. Some rapists and
paedophiles have stalked because stalking is incorporated into their sexually
deviant fantasies and offending.® Some sexual sadists will go through
"behavioural try-outs” that will include stalking.?

Investigators and Crown prosecutors are encouraged to contact one of the
police experts listed in Appendix D if they need assistance in determining
the type of stalker with which they are dealing.

1.6  Cyber-Stalking and Online Harassment

Criminal harassment can be conducted through the use of a computer system,
including the Internet.’ Although this type of conduct is described in various

6 Ipid., at 26-27.

C. Mahaffey-Sapp, & Sapp. “An Analysis and Preliminary Typology of Stalkers” [unpublished]
at 1-34. Personal communication with Dr. Alan Sapp at FBI Academy, Quantico, Virginia, March
1998 and at Ontario Provincial Police General Headquarters, Orillia, Ontario, September 1998.

P.I. Collins, “The Psychiatric Aspects of Stalking” in J. Cornish, K. Murray, & P.l. Collins, eds.,
The Criminal Lawyers’ Guide to the Law of Criminal Harassment and Stalking. (Aurora,
Ontario: Canada Law Book, 1999).

9 M. McCullough, P.R. Snowden, P.J.W. Woods, & H.F. Mills, “Sadistic Fantasy, Sadistic Behaviour
and Offending” (July 1983) 143 British Journal of Psychiatry at 20-29.

A useful definition of “cyber-crime” is used in a 2002 Statistics Canada publication on cyber-
crime: “a criminal offence involving a computer as the object of the crime, or the tool used to
commit a material component of the offence.” See Melanie Kowalski, Cyber-crime: Issues, Data
Sources, and Feasibility of Collecting Police-Reported Statistics. (Ottawa: Statistics Canada,
2002), online: <http://www.statcan.ca/english/freepub/85-558-XIE/free.htm>.

10
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Advice to Give to Victims
for Safe Internet Use:

® Be careful about posting
personal or private
information.

Check the harassment
policies of your Internet
Service Provider (ISP).
Do not use your full
name for your user ID,
and change your
password often.

Report harassing e-mail
or chat room abuse to
your ISP. If you know
the ISP of the person,
tell that ISP too. They
can cut off the person's
account if it is being
used to harass others.
Ask about tools to

block unwanted
communication.

Do a Web search on
cyberstalking. You will
find many sites with tips
and information. Some
can help track down
harassers, document their
origin and send reports
to you or the police.

Source: “Stalking is a
Crime Called Criminal
Harassment” (Ottawa:
Department of Justice
Canada, 2003), online:
<http://canada.justice.gc.ca/
en/ps/fm/harassment.html>
at 10.

ways, not all such conduct falls within Canada’s definition of criminal
harassment. For example, “cyber-stalking” or “on-line harassment” is often
used to refer to (1) direct communication through e-mail; (2) Internet
harassment, where the offender publishes offensive or threatening
information about the victim on the Internet; and (3) unauthorized use,
control or sabotage of the victim’s computer.’ In some cyber-stalking
situations, criminal harassment charges may be appropriate; however,
depending on the activity involved, charges under sections 342.1
(unauthorized use of a computer), 342.2 (possession of device to obtain
computer service) and subsection 430(1.1) (mischief in relation to data)
should also be considered. Activities that can be considered cyber-stalking
can include delivering threatening or harassing messages through one or
more of the following:

e e-mail;

e chat rooms;

® message boards;
® newsgroups; and

e forums.

Other variations of cyber-stalking include the following:
e sending inappropriate electronic greeting cards;
e posting personal advertisements in the victim’'s name;

e creating Web sites that contain threatening or harassing messages
or that contain provocative or pornographic photographs, most of
which have been altered;

e sending viruses to the victim's computer;

e using spy-ware to track Web site visits or record keystrokes the victim
makes; and

e sending harassing messages to the victim’s employers, co-workers,
students, teachers, customers, friends, families or churches or sending
harassing messages forged in the victim’s name to others.'?

Some 20% of the cases referred to the Threat Management Unit of the LAPD
involve stalking through electronic mail. One out of four of the 600 cases
referred to the Sex Crimes Unit of the NYPD in a recent study involved
cyber-stalking.'3

1 Richard Gill & Kelly Watson, “Review of Recent Literature on Criminal Harassment” (Ottawa:
Department of Justice Canada, forthcoming in 2004); and Louise Ellison & Yaman Akdeniz,
"Cyber-stalking: the Regulation of Harassment on the Internet” [1998] Criminal Law Review
(December special edition: crime, criminal justice and the Internet) 29.

12 5 A Hitchcock, “Cyberstalking and Law Enforcement” (2003) LXXX:12 Police Chief 16-27.

13 M. Nair, “Stalking” in R. Rosner, ed., Principles and Practice of Forensic Psychiatry 2nd ed.
(London: Holder, 2003).
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Guidelines for Police: Investigating
Criminal Harassment

The investigation of criminal harassment cases involves basic case
development as well as the use of crime detection strategies. The objective of
a police investigation in these cases is two-fold: (1) to stop the harassment, as
well as any other acts of violence, at an early stage; and (2) to collect evidence
to present a compelling case for prosecution. Since criminal harassment is a
crime that may include a pattern of behaviour carried out against the victim
over an extended period of time, an investigation can be time consuming

and may involve numerous police reports.

See Appendix A for examples of criminal harassment cases that police may
encounter.

Police practices and policies may vary from one jurisdiction to another. These
guidelines should be considered in conjunction with other applicable policies
(including provincial policies relating to spousal assault), as well as other
remedial legislation (such as provincial legislation for victims of family
violence). Keeping the victim informed and involved in the investigation is
important in any offence, in particularly in cases involving partner or

spousal abuse.

The police guidelines in this handbook are based on strategies developed by
the Vancouver Police Department’s Criminal Harassment Unit. This unit has
found that police intervention is most effective once the nature of the
stalking case has been identified and a strategy has been developed to
manage and, ideally, resolve the problem.

2.1 Victim Interview

[ Interview the victim thoroughly. Advise the victim to be specific and
accurate and to neither minimize nor exaggerate. Police also must not
minimize the situation. The possibility of stalking and the future risk of
physical violence should be considered whenever a harassing-type offence
is reported (such as harassing or obscene phone calls, following, or
unusual incidents involving mischief or vandalism).

[ Be sensitive to the personal situation of the victim and their state of mind,
including the psychological and emotional distress that they are likely
experiencing. The victim may require the assistance of a support person
and/or interpreter.

[ Inform the victim that criminal harassment is a criminal offence.
Emphasize the seriousness of the offence. Be clear with the victim
regarding the potential threat.
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a

Obtain a detailed chronology of all relevant incidents, including words
uttered or gestures made by the suspect, and conversations and other
communications with the suspect. Complainants usually need sufficient
time, a calendar, and access to their own papers and documents to
produce a clear chronology. Determine whether and how the victim has
directly or indirectly, through family or friends, indicated to the suspect
that any contact is unwelcome. Ascertain where and when the conduct
occurred, as these factors can affect the victim’s fear.

Ascertain whether the incident(s) involved others or occurred in the
presence of others (such as family, friends, co-workers and/or neighbours).

Obtain background information on any previous relationship with the
suspect (such as whether there have been any previous incidents of
domestic violence; whether the victim has communicated to the suspect
any interest in a reconciliation; or whether any friends or family have
been pressuring the victim to reconcile with the accused or to not contact
the police).

Obtain information about the impact that the suspect’s conduct has had
on the victim. For example, has the conduct caused the victim to fear for
their safety or that of someone known to them and if so, how? Has the
victim taken any security or preventative measures, such as getting an
unlisted telephone number, or changing their residential or work address?
Has the victim sought medical treatment or counselling? (See generally
Part 2.12 — Report to Crown Counsel.)

Where the victim and suspect had a prior intimate relationship involving
children, ask the victim if they are currently involved in a custody/access
legal action. Determine what, if any, custody or access terms and
conditions apply.

The interview with the victim is an important source of information that
will help police complete a thorough background check on the suspect.’
Ask, the following questions, for example.

e |[s the suspect subject to any peace bonds; civil restraining orders;
recognizance, bail or probation conditions; or weapons or firearms
prohibition orders? If so, can the victim provide a copy of the order(s)
and/or the relevant details?

e Does the suspect have any guns, or any access to other firearms
or other weapons? Does the suspect have a licence, registration
certificate or authorization, or a document issued under the former
Criminal Code provisions? Has the suspect ever had a licence,
registration certificate or authorization for a firearm revoked?

14

Note that this is merely in addition to a thorough police records check. Sometimes, the victim
may be able to provide information that may not appear in a police records check, such as the
existence of a civil protection order.
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2.2  Advice to the Victim

[ Remind the victim that the potential threat remains, even if they have
reported the incident to police and/or have obtained a restraining order.
Advise the victim that they have a primary role to play in ensuring their
own safety. Recognize that although it is not fair, the victim may be
required to alter their lifestyle and usual routines, schedules,
transportation routes and places regularly frequented.

(1 Advise the victim not to initiate contact with the suspect, or agree
to such contact.

[ Advise the victim to maintain a log of all contact (date, time, nature and
summary of contact) with the suspect, including drive-bys and all unusual
events, no matter how trivial they seem or whether they can be
definitively attributed to the suspect. Advise the victim to retain for police
all notes, gifts, telephone answering machine tapes and messages, and
electronic mail and postings, and any other evidence related to the
investigation. Ask the victim not to handle or open any items received
from the suspect, in order to prevent further distress to themselves and
to ensure that they do not contaminate the evidence for purposes of
forensic analysis.

[ Advise the victim to use available telephone services that may help police
trace telephone calls. Such pay-per-use services may include “last call
return” (which enables the victim to find out who called last by entering
the appropriate tracing code immediately after every call and before any
other call is received) and “name that number” (which enables the victim
to obtain the name and locality associated with a given telephone
number). The victim should be advised to consider subscribing to other
telephone services, including call screening and call display. Whether a
victim should change their phone number or get an unlisted one can be
controversial. For example, some victims would rather get the unwanted
calls than change their number as they feel more secure being able to
track and record phone calls, rather than just having the suspect show up
unexpectedly on their door-step. Investigating officers should consult the
telephone company for current services and tracing codes. The victim
should also consider acquiring a telephone answering machine that uses
cassette tapes so that the tapes can be saved as evidence.

[ Suggest that the victim inform relatives, neighbours, friends, co-workers,
employers, property managers and doormen of the on-going harassment
and, if possible, provide them with a photograph of the suspect. These
people should alert the victim and/or police about any contact. This will
enhance the victim’s safety and provide a larger potential pool of
witnesses.

[ Help the victim contact victim services for support and assistance as soon
as practicable after the complaint has been made. Early intervention by
victim services enhances the victim'’s safety and increases the likelihood of
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cooperation with the criminal justice system. Victim service workers play

a significant role in helping victims to identify risks and to develop and
implement a personal safety plan for themselves and their children.
Referrals should be made as soon as possible to allow the victim to receive
emotional support, appropriate referrals, information about the justice
system and assistance in developing a safety plan.

[ Provide the victim with an occurrence report or incident number,
and advise the victim to quote that number when making future
complaints or inquiries. Provide the name of one officer who will be
responsible for coordinating the investigation, even if other officers
become involved. Advise the victim of the decision to lay charges.

[ Advise the victim to carry a copy of any criminal or civil
protection/restraining order at all times.

2.3  Victim Welfare

Take appropriate action to increase the victim’s security, such as the
following.

e Inform the victim about the importance of security measures, such as
making safety or contingency plans; carrying a cellular phone; installing
better locks, improved lighting and a security system; getting a guard
dog; and identifying safe places, including police stations, domestic
violence shelters and busy public areas.

e Have a panic alarm installed, either privately or through local victim
protection programs.

e Flag the victim’s address on police databases (such as premise history
on CAD systems).

e Request special attention from area patrols, parade briefings, and
notify the watch commander.

o If the suspect does not have any firearms, apply for a preventative
prohibition order under section 111 of the Criminal Code. If the suspect
does have firearms, seize the firearms pursuant to section 117.04'> of
the Criminal Code.

15 In R. v. Hurrell (2002), 60 O.R. (3d) 161, the Ontario Court of Appeal found thats. 117.04
violates s. 8 of the Canadian Charter of Rights and Freedoms. The resulting declaration of
invalidity was suspended for six months, and Moldaver J.A., writing for the Court, advised that
any warrants issued within the six-month exemption period should require “that a justice is
satisfied by information on oath that there are reasonable grounds to believe that the person
possesses a weapon,” or device “in a building, receptacle or place” and that such possession is
“not desirable in the interests of the safety of the person, or of any other person.” The
Supreme Court of Canada has granted leave to appeal this decision and has stayed the
declaration of invalidity until the final termination of proceedings in that Court ([2002]
S.C.C.A. No. 370 (Q.L.)). Bill C-32, An Act to amend the Criminal Code and other Acts, proposed
a legislative response to this case. Bill C-32 died on the Order Paper on November 12, 2003,
with the prorogation of Parliament. On February 12, 2004, Bill C-32 was re-introduced in the
House of Commons, as Bill C-14, and was deemed read the third time and passed.
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e Relocate the victim when the threat level is high or, in extreme cases,
suggest that the victim consider seeking a new identity.

e Address the special needs of victims who face particular barriers.
Cultural, communication, mobility, age and other barriers can increase
the victim’s risk.®

e Help the victim protect their children. Children’s safety and emotional
health are affected, whether or not they witness the threats or
violence.

Note that stalker violence is usually affective, as opposed to predatory, so
victims and officers need to be aware of dramatic moments, such as the
termination of a relationship; the arrest of the suspect; court dates,
particularly those when court orders are made and sentences are rendered;
custody proceedings; and release or escape from custody.'?

2.4  Collecting Evidence — Information to Investigate

and Document

[ Ask the victim about, and query all relevant databases for, information on

the suspect. Search under known aliases as well. Databases queried should
include CPIC, CFRO,'8 SIP, FIP, local and provincial information systems, and
available probation information (for summary conviction offence details
not captured by CNI/Level Il). Where applicable, immigration and refugee
authorities may have relevant information. These queries should include
searches for criminal records, prior contact with police and contact with
police in communities where the suspect may have previously lived. If the
criminal record indicates similar charges determine the identity of

the victim in those cases and the nature of their relationship with the
accused.’® These queries should cover the following:

e the nature, frequency, and specific details of threats and actual violence
against the victim or someone known to the victim (note whether they
are increasing in frequency and intensity);

e any prior threats against the victim or someone known to the victim;

16

17

18

19

BC Protective Measures for Women's Safety: An Operational Framework for Justice System
Intervenors, 2004 [unpublished].

It's important to keep in mind that stalkers, especially obsessional ones, often do not have
extensive criminal histories. As such, “light” criminal records do not necessarily indicate that
the stalker is not dangerous.

Note that the Restricted Weapon Registration System (RWRS) is no longer available through
CFRO. It is now available only through CFRS terminals, which CFOs can search.

In other words, an assault conviction may not tell the whole story. The victim of an assault may
have been a previous partner whom the accused stalked and assaulted; plea negotiations
often result in pleas to less stigmatizing offences and a previous conviction may not convey
the seriousness of the context of the offence.
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any actual pursuit or following of the victim or someone known to the
victim;

any history of violence (including sexual assault) against the victim or
someone known to the victim;

any violations of civil restraining orders, peace bonds, recognizances,
or bail or probation conditions;

any information on the suspect’s tendency toward emotional outbursts
or rage;

other incidents involving threatening, violence or pursuit, including
cruelty to animals;

homicidal or suicidal behaviour or threats;

major stress factors, such as loss of employment or termination
of a relationship;

vandalism to the victim'’s property;
intense jealousy, including sexual jealousy;
a history of mental illness; and

substance abuse problems.

[ In the case of former intimates involving children, include any history of
involvement with child protection authorities.

(1 Determine possession of or interest in weapons or access to weapons
(search CPIC including CFRO and FIP, as outlined in Appendix B).
Determine the following, for example:

whether there are any weapons prohibition orders flowing from
conviction or discharge, as a condition of bail or recognizance, or
in preventative prohibition orders;

the type of firearms documentation the person has (for example, does
the suspect have restricted firearms, and how many firearms does the
suspect have?); and

whether authorities have ever refused or revoked of a licence,
registration certificate or authorization (or Firearms Acquisition
Certificate, permit or registration certificate under the former firearms
provisions of the Criminal Code).

Any information discovered should be entered into the FIP database. This
would include any conduct that gives rise to concerns about violence,
including criminally harassing behaviour. If the information is not entered in
FIP, then Chief Firearms Officers (CFOs) will not be advised. They will not know
whether to consider revoking existing licences and will not have this
information when considering new applications. This type of information is
crucial when CFOs are deciding whether to issue or revoke a licence.
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2.5  Additional Investigative Techniques

Investigative techniques to gather corroborative evidence might include the
following.

(1 Photograph any items vandalized, damaged or written on.

[ Check for fingerprints on vandalized items or other objects sent to or left
for the victim.

(1 Obtain telephone and cellular?® phone records of the victim and suspect,
which may provide evidence of calls.

[ Have the victim obtain a telephone answering machine and retain
recorded messages.

[ Interview any potential witnesses, such as neighbours, family members,
friends and co-workers.

[ Research the suspect’s whereabouts during times of alleged acts to rebut
or verify “alibi defences.”

[ In serious cases, consider surveillance, which may include static surveillance
of the victim’s residence or other locations where harassment is occurring,
mobile surveillance of the victim at points of vulnerability (such as times
when they are travelling between home and work) to gather evidence
that the suspect is following the victim, and surveillance of the suspect.

2.6  Physical Evidence

[ Seize all physical evidence; do not leave this evidence with the victim.
Common sources of evidence include the following:

e taped phone messages (record all relevant voice mail messages);

o |etters, notes, documents, photographs, diaries and any other record or
item made by the suspect regarding the victim;

e documents containing the signature and handwriting or hand printing
of the suspect;

e computer hard drives and computer disks containing, for example,
e-mail messages and poems by the suspect that concern the victim or
were sent to the victim; and

e hard copies of e-mail messages from the suspect to the victim.

20 Note that an expert may be able to give evidence as to where the cell phone was situated
when a call was placed. A statement such as “If you don’t pick up your phone right now I'm
going to come in there...” is much more threatening if it is made when the accused is out
front in his car than when he is calling from further away.
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2.7  Search Warrants

[ If necessary, seek advice from experts (listed in Appendix D) to assess the
type of stalking behaviour in question, in order to determine what
collateral material might be included in the warrant, and whether to seek
a public safety warrant under s. 117.04 of the Criminal Code or a weapons
search warrant under s. 487.

[ Where reasonable grounds exist, consider executing search warrants of
the suspect’s residence, vehicle and any recreational property to seek the
following:

e photographs of the victim;
e photographs, diagrams or drawings of the victim’s home or workplace;

e writings, logs or diaries kept by the suspect that describe stalking
activities or thoughts or fantasies about the victim or other victims,
including information contained in computer files or on diskettes;?"

e personal items belonging to the victim;

e video or audio tapes that might contain information concerning the
stalking, such as surveillance footage;

e any collateral material—including books, journals, or other materials
and electronic documentation or data—describing stalking techniques
or containing subject matter dealing with stalking, harassment
or violence;

e any equipment that appears to have been used to “stalk” the victim,
such as cameras, binoculars, video recorders, computer hard drives and
computer disks;

e clothing worn by the suspect during the stalking episodes; and

e firearms, weapons, knives and ammunition belonging to the suspect.

Note that firearms and weapons are treated separately under the Criminal
Code, as shown by the following examples.

— Section 117.02 authorizes a warrantless search for weapons,
except in a dwelling house, where an offence has been
committed and the grounds for obtaining a warrant exist but,
because of exigent circumstances, it is not practicable to
obtain the warrant.

— Section 117.03 allows police to seize firearms and other items
if they find someone in possession of such an item without
proper documentation.

21 Also consider looking for materials in the suspect’s handwriting for the purpose of
handwriting analysis or comparison.
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— Subsection 117.04(1) enables police to apply to a justice for
a warrant to search for and seize any weapon (including
firearms), prohibited device, ammunition, prohibited
ammunition or explosive substance, as well as any licences,
registration certificates or authorizations held by or in the
possession of the suspect, if there are reasonable grounds to
believe that continued possession of weapons by the suspect
poses a risk to public safety.2?

— Subsection 117.04(2) authorizes such a search and seizure
without a warrant in exigent circumstances. If police do not
find any documents relating to seized weapons, all such
documents held by the suspect at that time are automatically
revoked.

[ See sample language for an Information and an Information to Obtain a
Search Warrant in Appendix C. Specific requirements for each jurisdiction
may vary.

2.8

“Expert” Assistance

When dealing with cases involving criminal harassment or stalking,
investigators may wish to seek the assistance of experts in this area, who
may include forensic psychologists and psychiatrists, criminal police threat
specialists, computer forensic specialists and firearms investigation specialists.
Expert assistance can include the following:

risk assessment (see also Part 2.9 — Threat and Risk Assessments, and
Level of Intervention);

risk management strategies;

assistance in obtaining search warrants,23 public safety warrants, or
weapons prohibition orders;

interview strategies;
intervention strategies;
expert evidence;?* and

determination of characteristics and traits of an unidentified or
unknown suspect (suspect profiling).

22 see footnote 15 regarding a recent Ontario Court of Appeal ruling on the constitutionality
of s. 117.04 of the Code.

23 This means warrants under s. 117.04 of the Code to search for and seize weapons to decrease
risks to public safety.

24 such evidence can include expert interpretations of cell phone records. When this handbook
went to press, most such experts were located in the Toronto area, although they were often
willing to travel to give evidence.
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See Appendix D for police agencies with expert personnel who provide
additional guidance in criminal harassment cases where required.

2.9 Threat and Risk Assessments, and Level
of Intervention

The safety of the victim is of paramount concern at all times and takes priority
over “evidence-gathering” or “making a case.” Each case must be treated
seriously until evidence indicates otherwise. It is crucial to keep in mind that
threat/risk assessments are contextual?> and only relevant for a specific

period of time. Factors should be updated and re-evaluated as needed for
subsequent decision-making. Furthermore, although this process can help the
parties make decisions, the absence of “identified risk markers” does not
mean that violence will not occur.26

The appropriate level or type of intervention in a given case cannot be
determined until a threat assessment or risk assessment has been made. The
term “threat assessment” is used to describe the process of assessing the risk
of violence that the suspect poses to the victim and assessing the potential
impact of the type of intervention on the victim’s safety. “Risk assessment”
refers more specifically to a developing body of research and tools aimed at
improving the ability of various professionals in the criminal and civil
(forensic) justice systems to evaluate “individuals to (a) characterize the risk
that they will commit acts of violence and (b) develop interventions to
manage or reduce that risk ...”27 Many jurisdictions in Canada have
developed or are developing risk assessment protocols for use by police,
prosecutors and victim services providers.2®¢ However, both terms are often
used interchangeably.

Threat assessment, which need not be “formal,” should consider the typology
of the stalker and the history or nature of the relationship between the
suspect and the victim (for example, it should consider all acts of violence,

25 pR. Kropp, $.D. Hart, & D.R. Lyon, “Risk Assessment of Stalkers: Some Problems and Possible

Solutions” (2002) 29:5 Criminal Justice Behavior 590 at 600.

Ad Hoc Federal-Provincial-Territorial Working Group Reviewing Spousal Abuse Policies and
Legislation, Final Report: Spousal Abuse Policies and Legislation (Ottawa: Department of
Justice Canada, March 2003), online: <http://canada.justice.gc.ca/en/ps/fm/reports/spousal.html>
at 73: "The science of predicting domestic violence is in its infancy. Data on the reliability,
validity and predictive accuracy of risk assessment tools are so scarce to be practically non-
existent.” Data in relation to predicting criminal harassment violence are even scarcer.

26

27 PR. Kropp, S.D. Hart, & D.R. Lyon, “Risk Assessment of Stalkers: Some Problems and Possible

Solutions” (2002) 29:5 Criminal Justice Behavior, 590.

As of March 2004, the Department of Justice Canada is in the process of supporting the
development of a revised risk assessment tool to be piloted in three sites. This tool is for
assessing risk for spousal assault in criminal and civil justice settings, however, it will likely also
be informative in criminal harassment cases involving former domestic relationships.

28
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including threats, damage to property and harm to the victim’s pet).
Assessment tools for one type of offence may not be applicable to another
offence. Threat assessment should involve considering all available evidence,
as well as all records of police action. It should take into account relevant
research findings, such as the facts that the risk of physical harm to a victim
fleeing domestic violence is highest during the first three months of
separation, and that such violence often arises from longer term problems or
a history of violence.??

Once the threat assessment has been completed, the investigation and case
management strategy should be formulated and implemented. Options are
listed below; however, these are not exclusive and can be used in
combination, depending on the situation.

2.9.1 No Intervention

In a small number of cases, it may be best to monitor the situation without
taking action. This is particularly true for cases involving mentally disordered
stalkers who may escalate their activity if the victim or police respond. While
monitoring the situation, consider consulting criminal police threat specialists
(or profilers), forensic psychiatrists, or other professionals who can provide
insights and additional information.

2.9.2 Face-to-Face Deterrence

A meeting with police may affect the suspect’s state of mind, as well as the
victim’s safety. This level of intervention should be carried out only after
considering all known facts and evidence, and at the appropriate stage of the
investigation. Warning the alleged offender shows the victim that the police
have taken their complaint seriously, and informs the offender that the
behaviour is inappropriate. It also gives the offender an opportunity to
explain their conduct at an early stage, so that police can make more
informed case management decisions.

Many stalkers may be deterred by a face-to-face meeting with police in which
the consequences of continuing the behaviour—that is, that criminal charges
will be laid—are clearly set out. Any warning must be documented so that this
information is accessible to future investigators, should the warning be
ineffective. Warnings should be written whenever possible. However, it is
crucial that the language used is carefully considered. A written warning is a
constant reminder that establishes boundaries for the offender. It can also
provide evidence of the exact wording used to warn the accused. Although

29 For a more information on risk assessment in relation to criminal harassment and stalking,
including the relevance of typology to assessment and the process of constructing a menu of
risk factors, see P.R. Kropp, S.D. Hart, & D.R. Lyon, “Risk Assessment of Stalkers: Some Problems
and Possible Solutions” (2002) 29:5 Criminal Justice Behavior 590-616.
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the warning is not legally binding, it does serve as evidence, if the accused
continues the harassment, that the accused knew that the victim was
harassed, or that the accused was reckless or wilfully blind to that fact. It
is counterproductive to give multiple warnings to a suspect.

An interview-like meeting can provide information about the suspect’s
thinking and behaviour patterns, and can provide admissions or
corroboration. Any interview with the suspect should be conducted in
accordance with the usual cautions and should also be documented.
Experience has shown that the most common psychological defences of a
stalker involve denial, minimization and projection of blame onto the victim.
Keeping this in mind can help investigators develop interrogation themes
and establish a rapport with the offender.

2.9.3 Sections 810 and 810.2 Peace Bonds, and Civil
Protection Orders

This level of intervention should be considered when the victim fears for their
safety and the suspect poses a risk of physical violence, but there is insufficient
evidence to support a charge. Peace bonds and civil protection orders30 are
not substitutes for criminal charges. Charges should be laid where there is
evidence to support the charges.3'

An application for an order under s. 810.2 should be considered where there
is fear that the suspect will commit a “serious personal injury offence.” In
appropriate cases, consideration may be given to bringing a dangerous
offender application.32 Note that the definition of “serious personal injury
offence” in s. 752 includes “severe psychological damage.” More extensive
conditions are available for a recognizance under s. 810.2 than under s. 810,
including a condition that prohibits the defendant from being in possession of

30 That is civil protection orders made under provincial and territorial legislation on domestic
violence.

31 |f domestic violence is an issue, applicable spousal abuse pro-charging policies in each

jurisdiction require charges to be laid where there are reasonable grounds to believe that an
offence has been committed; peace bonds and civil protection orders are not an appropriate
alternative response where this test has been met. See Ad Hoc Federal-Provincial-Territorial
Working Group Reviewing Spousal Abuse Policies and Legislation, Final Report: Spousal Abuse
Policies and Legislation (Ottawa: Department of Justice Canada, March 2003) at 21, online:
<http://canada.justice.gc.ca/en/ps/fm/reports/spousal.html>. The Working Group recommended
retaining the current pro-charging policies for spousal abuse cases. The current test should
continue to apply—namely, that a charge should be laid where there are reasonable grounds
to believe that an offence has been committed and, in jurisdictions with Crown pre-charge
approval (British Columbia, New Brunswick and Quebec), when it is in the public interest to
lay a charge.

32 Bjll C-15A, An Act to amend the Criminal Code and to amend other Acts, proclaimed into force

on July 23, 2002, increased the maximum penalty to 10 years such that it could meet the
criteria of a “serious personal injury offence” in's. 752.
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firearms or ammunition, and a condition that requires the offender to report
to police or a correctional authority. Section 810.2 has been particularly useful
in cases where prior incidents of physical harm resulted in a sentence that is
now finished, and the accused has contacted the victim again.

Eight provinces and territories have now passed civil domestic violence
legislation: Saskatchewan (1995), Prince Edward Island (1996), Yukon (1999),
Manitoba (1999), Alberta (1999), Ontario (2000), Nova Scotia (2001) and
Northwest Territories (2003).33 Most provincial domestic violence legislation
applies to cohabitants, family members or individuals who are living together
in a family, spousal or intimate relationship, and to persons who are parents
of children, regardless of their marital status or whether they have lived
together. This legislation generally provides for two types of protective orders:
a short-term emergency intervention or protection order, and a longer term
victim assistance order, sometimes called a protection or prevention order.34

All section 810 peace bonds are tracked through CPIC; civil restraining orders
are not necessarily recorded on CPIC.3> Civil restraining orders, peace bonds,
and conditions of bail and probation are more effectively enforced if they
are readily accessible to police agencies that are called to intervene in
domestic disputes. The Chief Firearms Officer in each jurisdiction has
immediate access to court orders issued in family violence or stalking cases
where an individual’s privilege to possess a firearm is curtailed. Note that
although subsection 810(3.1) requires the justice to consider whether a
firearms or weapons prohibition is desirable as a condition of the

33 Victims of Domestic Violence Act, S.S. 1994, c.V-6.02; Victims of Family Violence Act, R.S.P.E..
1988, c.V-3.2; Family Violence Prevention Act, R.S.Y. 2002, c.84; Domestic Violence and Stalking
Prevention, Protection and Compensation Act, C.C.5S.M. 1998, c.93; Protection Against Family
Violence Act, R.S.A. 2000, c.P-27; Domestic Violence Protection Act, S.0. 2000, c.33 (yet to be
proclaimed); Domestic Violence Intervention Act, S.N.S. 2001, c¢.29 (yet to be proclaimed);
Family Violence Prevention Act, S.N.W.T. 2003, c.F-24 (yet to be proclaimed). Note that at the
date of this handbook’s publication, Ontario, Nova Scotia and Northwest Territories had
passed but not yet proclaimed their domestic violence legislation.

34 Nova Scotia’s legislation only provides for the short-term emergency protection order.

Manitoba's legislation allows a judge to issue a protection order if the respondent is stalking
the subject, and their relationship need not have been intimate (s. 6). Stalking is defined in
almost exactly the same language as in s. 264 (ss. 2(2) and (3)). Ontario and Nova Scotia
include in their definition of “domestic violence” the following: “a series of acts that
collectively causes the victim to fear for his or her safety, including the following, contacting,
communicating with, observing or recording the person.” (Nova Scotia, s. 5(1)(e) and Ontario
s. 1(2)(6)). For more information on domestic violence legislation, see the Ad Hoc Federal-
Provincial-Territorial Working Group Reviewing Spousal Abuse Policies and Legislation, Final
Report: Spousal Abuse Policies and Legislation (Ottawa: Department of Justice Canada, March
2003) at 48 ff, online: <http://canada.justice.gc.ca/en/ps/fm/reports/spousal.html>.

35 For example, British Columbia has a Protection Order Registry, which is a computer database

of all criminal and civil protection orders issued by British Columbia courts. In Manitoba, all
Protection Orders (the ex parte orders pronounced by the provincial court judges) are
registered on CPIC, if counsel or the party provides the Court with the required information
for registration.
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recognizance, it is important to specifically ask for one where appropriate
and to provide the justice with any relevant information.

Advise the victim to immediately report any3®é breach of conditions of the
peace bond or civil protection order so that prompt action can be taken
against the suspect. Also advise the victim of the limitations of a peace bond
and remind them of the continuing need to take precautionary measures.

2.9.4 Prohibition Against Possessing Weapons

Where appropriate, obtain a weapons prohibition order as a preventive
measure.

If the suspect does not currently possess weapons and police want to prevent
the suspect from obtaining them in the future, police can apply to a provincial
court judge for an order under section 111 of the Criminal Code prohibiting
the person from possessing weapons where they have reasonable grounds to
believe that it is not in the interests of public safety for the person to possess
weapons. This prohibition may last up to five years.

If the suspect possesses weapons and police have seized them, there will be a
disposition hearing (provided the Return to a Justice was made immediately
after the seizure3’ and the Application for Disposition38 was made within

30 days of the seizure). At the hearing, the judge may impose a weapons
prohibition order lasting up to five years.

Consider, as well, an application under section 117.011 of the Criminal Code.
When a person is prohibited from possessing weapons, this provision is
designed to limit their access to weapons belonging to someone with whom
they live or associate. Accordingly, even if the suspect is already prohibited by
a court order from possessing weapons for up to five years, if the suspect lives
with another person who is not prohibited from possessing weapons and who
has several firearms, an application can be brought to a provincial court judge
for an order against this other person to restrict the suspect’s access to the
firearms. While these orders must be minimally intrusive, they are still an
important preventive measure that may require the other person to either
add to the storage security requirements already in place or to store the
firearms at another location for a period of time.

36 Be sure that the victim understands that it is imperative to report all breaches in order to
maintain offender accountability. Letting “little” breaches slide can entrench the offender
in increasingly serious conduct.

37 Required under s. 117.04(3); see the applicable sample form in Appendix C.
38 Required under s. 117.05; see the applicable sample form in Appendix C.
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2.9.5 Arrest and Charges

Police lay charges in all provinces, with the exception of British Columbia and
Quebec where the decision to lay charges is made by the Crown. In New
Brunswick, the decision to lay charges is made by police after receiving advice
from the Crown. (See also Part 4.3 — Approval or Review of Charges.)

A strong and consistent response to criminal harassment requires that all
allegations of criminal harassment be taken seriously. If there are reasonable
and probable grounds to believe that the suspect has committed the offence
of criminal harassment, arrest and charge(s) should likely result in all but the
most exceptional circumstances (keeping in mind that different considerations
apply in determining whether to make an arrest versus whether to lay
charges). Arrest will often be necessary under subsection 495(2)(iii) in order to
prevent the continuation or repetition of the criminal harassment, either by
having the suspect enter into an undertaking to abide by certain conditions,
or by seeking to have the suspect detained in custody. (See also Part 2.11 -
Release from Custody, and Part 4.4 — Pre-Trial Release.)

Where one or more of the incidents giving rise to the complaint of criminal
harassment can be construed as a single criminal offence other than criminal
harassment, consider laying both the separate charge and the inclusive count
of criminal harassment. Examples of other criminal offences include the
following:

e intimidation (section 423);

e uttering threats (section 264.1);

e mischief (section 430);

e indecent or harassing telephone calls (section 372);

e trespassing at night (section 177);

e assault (section 265);

e assault with a weapon or causing bodily harm (section 267);
e aggravated assault (section 268);

e aggravated sexual assault (section 273);

o first degree murder (subsection 231(6));

e failure to comply with a condition of undertaking or recognizance
(subsection 145(3));

e disobeying court order (section 127);
e breach of recognizance (section 811); and
e failure to comply with a probation order (section 733.1).

Consideration should also be given to laying charges relating to serious
incidents in the past.
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An accused who has outstanding charges against them and (a) has
contravened, or was about to contravene, their form of release,3? or (b) has
committed an indictable offence after having been released in any of the
manners described in subsection 524(8), should be arrested under section 524,
as well as under the provisions related to the breaches. Being arrested under
section 524 gives the accused notice that any previous forms of release may be
cancelled. (See Part 4.5.5 — Breach of Bail Conditions.)

Promptly advise the victim of the decision to lay charges and of the outcome
of any judicial determination in relation to the charges.

2.10 Coding or Scoring Files/Incidents

Many police agencies collect statistical information on the occurrence of
criminal harassment incidents. The Royal Canadian Mounted Police collect
statistical information on the incidence of crimes using the Operational
Statistical Reporting (OSR) system.4? Police agencies using the OSR system of
coding or scoring files for incidents of criminal harassment should follow the
OSR tables, as follows:

e Code: AC41
e Nature of Event: criminal harassment or stalking crimes
e Effective Date: 1993-08-01

Officers using systems other than the OSR system should consult the
appropriate people in their agencies to determine the appropriate coding to
use in reporting incidents of criminal harassment.

2.11 Release from Custody

(See also Part 4.4 — Pre-Trial Release.)

Given the nature of criminally harassing conduct, when an officer in charge
determines that it is appropriate to release the accused pursuant to

section 499 or subsection 503(2.1) of the Criminal Code, such a release

should normally be made subject to the suspect entering into an undertaking
prohibiting contact with, or proximity to, the complainant or other witnesses.
If possible, the police should speak to the victim before deciding whether to
release the suspect; such a discussion will help the officer assess the risk to the
victim and determine which conditions might decrease that risk if the suspect
is released. The following undertakings should be considered:

39 see section 524(8) of the Criminal Code for applicable forms of release.

40 The data collected by the RCMP and other agencies are forwarded to Statistics Canada for
inclusion in the Revised Uniform Crime Reporting Survey.
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e abstaining from communicating, directly or indirectly, with the victim
or other specified person;

e abstaining from going within 200, 500 or 1000 metres of any
specified places, such as the victim's residence and place of work;

e abstaining from consuming alcohol or other intoxicating substances
or drugs, except in accordance with a medical prescription;*!

e abstaining from possessing firearms, and surrendering any licence,
registration certificate or authorization;*? and

e reporting at specified times to a peace officer or other designated
person.

Where the accused is released on a recognizance, forward the Report to
Crown Counsel as soon as possible so that Crown counsel can address any
application by the accused to change bail conditions before the first
appearance.

Advise the victim of the fact of the release and any release conditions.

2.12 Report to Crown Counsel

The Report to Crown Counsel must clearly address and document the key
elements of the offence (see also Part 3.4 — Key Elements). Practices vary
among jurisdictions. However, police agencies and prosecution services that
work together should use an agreed-upon format or checklist of information
that will provide Crown counsel with the information they need to deal with
various stages of court proceedings, including the following details.

(1 Information on the prohibited conduct.

[ Reasons why the victim reasonably fears for their physical, emotional or
psychological safety. Include all historical information that has contributed
to the fear, such as details of previous incidents of domestic abuse.

41 This condition is only appropriate where there is evidence that such substances were involved
in the offence.

42 This provision does not allow for as comprehensive a prohibition order as that which can be

made by a justice. For more information relating to firearms prohibitions, forfeiture,
amendment and revocation of authorizing documentation, and partial lifting of a prohibition
order, see Part 4.4 — Pre-Trial Release. It does not appear that the forfeiture provisions ins. 115
of the Criminal Code apply to police undertakings to abstain from firearms possession. First,
section 115 specifically refers to prohibition “orders,” as opposed to undertakings or
recognizances issued by police. Secondly, s. 115 was recently amended by Bill C-10A (An Act to
amend the Criminal Code (firearms) and the Firearms Act) to specify that it does not apply to
judicial interim release orders under s. 515. The amendments came into force August 15, 2003.
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[ Details of changes the victim has made in response to the fear. For
example, note whether the victim has done any of the following:

e moved to a new location or obtained a new phone number;
e recorded all telephone conversations and messages;

e told friends, family, co-workers or building security of the harassment
and given photos of the suspect to these persons;

e arranged escorts to their car and work site;

e changed their work schedule or route to work;
e stopped visiting places previously frequented;

e taken a self-defence course;

e installed a security system;

e acquired a guard dog;

e received counselling or other psychotherapy; or
e altered their behaviour in any other ways.

(1 Evidence of the suspect’s intent to harass the victim, or of the suspect’s
recklessness as to whether the victim was harassed. For example, did the
victim indicate to the suspect their displeasure with the suspect’s conduct,
either directly or indirectly? For example, did someone else advise the
suspect of the victim’s displeasure, on the victim’s behalf? Did the suspect
continue to engage in the conduct after such communication, or after
contact with the police? Did the suspect engage in the conduct in
contravention of an existing peace bond, civil restraining order,
recognizance, bail condition or probation condition?

[ Any steps the accused has taken since the incident to address emotional,
attitudinal or other problems. What factors in the accused’s life tend to
show either stability or instability (for example, place to live, family
support, job changes, and stability of employment)? If the accused is
experiencing a number of stressors, they may be less able to control their
impulses and may pose more risk to the victim. Are there suitable people
in the accused's life who could act as effective sureties?

(1 All available information necessary for a bail application hearing relating
to a detention order or to pre-trial release conditions. This information
should specifically address the risk to the victim if the accused is released.
Consider recommending appropriate or necessary conditions that the
Crown should seek at a pre-trial release hearing. (See Part 4.4 — Pre-Trial
Release for a list of possible bail conditions.)
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The Law

3.1 Prohibition of Criminal Harassment

As outlined in Part 1.2, the criminal harassment provisions have only been in
force since 1993. A significant factor in the swift enactment of section 264 was
the increasing concern among criminal justice personnel that existing Criminal
Code provisions did not adequately capture “stalking” conduct, which was
emerging as a new form of violence against women.

The need for the criminal law to evolve and address new forms of criminal
conduct such as criminal harassment was expressly recognized by Madame
Justice L'Heureux-Dubé in R. v. Hinchey (1996), 142 D.L.R. (4th) 50 at 66
(S.C.C.):

The notion of criminality, thus, is not a static one, but one which very much
changes over time. As society changes, the conception of what types of
conduct can properly be considered criminal evolves. There are a myriad of
different activities which at one point in time were considered legal, but
which we now consider criminal. The offence of criminal harassment is one
obvious example. For many years, it was not recognized as criminal to
persistently follow someone and cause them to fear for their safety, so long
as no contact was made. Now, that has distinctly changed with the addition
of s. 264 of the Code, which makes this conduct a crime.

3.2 Criminal Code Provisions

CRIMINAL HARASSMENT

264(1) No person shall, without lawful authority and knowing that another
person is harassed or recklessly as to whether the other person is
harassed, engage in conduct referred to in subsection (2) that causes
that other person reasonably, in all the circumstances, to fear for their
safety or the safety of anyone known to them.

Prohibited Conduct
(2) The conduct mentioned in subsection (1) consists of

(a) repeatedly following from place to place the other person or
anyone known to them;

(b) repeatedly communicating with, either directly or indirectly, the
other person or anyone known to them;

(c) besetting or watching the dwelling-house, or place where the
other person, or anyone known to them, resides, works, carries
on business or happens to be; or
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(d) engaging in threatening conduct directed at the other person or
any member of their family.

Punishment

3)

Every person who contravenes this section is guilty of

(a) an indictable offence and is liable to imprisonment for a term not
exceeding ten years; or

(b) an offence punishable on summary conviction.

Factors to be Considered

4)

Where a person is convicted of an offence under this section, the court
imposing the sentence on the person shall consider as an aggravating
factor that, at the time the offence was committed, the person
contravened

(a) the terms or conditions of an order made pursuant to section 161
or a recognizance entered into pursuant to section 810, 810.1 or
810.2; or

(b) the terms or conditions of any other order or recognizance made
or entered into under the common law or a provision of this or
any other Act of Parliament or of a province that is similar in
effect to an order or recognizance referred to in paragraph (a).

Reasons

(5)

Where the court is satisfied of the existence of an aggravating factor
referred to in subsection (4), but decides not to give effect to it for
sentencing purposes, the court shall give reasons for its decision.

MURDER IN COMMISSION OF OFFENCE

Criminal Harassment

231(6) lIrrespective of whether a murder is planned and deliberate on the

part of any person, murder is first degree murder when the death is
caused by that person while committing or attempting to commit an
offence under section 264 and the person committing that offence
intended to cause the person murdered to fear for the safety of

t